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FTAA NEGOTIATIONS: SHORT OVERVIEW
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ABSTRACT

As the year 2005 approaches, negotiations of what would be the largest free
trade area on the globe, the FTAA, are entering the phase that will deter-
mine the architecture of Western Hemisphere trade. The underlying ques-
tion in this article is the degree of trade liberalization that the FTAA could
reach. Thus, this article first presents an overview of the structure of the nego-
tiations, its principles, institutions and main events. Then it discusses some
of the issues in the balance, including agricultural negotiations, modifications
to the subsidies, antidumping and competition policy regimes, intellectual
property rights, the regional application of the MFN principle as well as the
interplay between the FTAA and other regional trade agreements. After
presenting the main arguments of the key negotiating players, this article
develops different scenarios, varying according to the degree of trade liberal-
ization, which could be reached in each of the issues discussed

The Free Trade Area of the Americas (‘FTAA”), if successful, will be the free
trade area with the largest market and territory on the globe. Not only will
it encompass a marketplace of more than 854 million people, from Alaska to
the Patagonia,! involving 34? countries of the hemisphere, but all of its fea-
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! World Health Organization and Pan American Health Organization, Health in the Americas (2002),
http://www.paho.org/english/ DBI/MDS/HIA _facts.pdf, (site visited on 26 February 2003).
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of America, Uruguay, and Venezuela. (Denver Ministerial Declaration, at http:/www.ftaa-
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tures will be diverse, including cultures, means of production, and levels of
development (see Appendix 2, 2001 Data on FTAA Negotiating Countries).
The ambitious project of creating a single hemispheric market is currently a
dynamic negotiating process that started in 1994 and has made substantial
progress during the last eight years. However, the completion of the FTAA
during its final phase depends on the ability of its negotiating parties to solve
various controversial issues and to handle simultaneous trade negotiations.

The objective of this article is to present a short overview of the structure
of the FTAA Negotiations, and to draw attention to some of its main issues.
The approach in this FTAA overview is to take into consideration the back-
ground of multiple negotiations, i.e. the evolution of a hemispheric negoti-
ation parallel to the sub-regional negotiations within the hemisphere itself,
as well as negotiations of countries of the region with third countries, and
the World Trade Organization (‘“WTO’) multilateral negotiations.

The first part of the article provides an overview of the structure of the
FTAA Negotiations, its main principles and involved Institutions. It also
highlights some relevant facts in the FTAA Summits and Ministerials, and
the preparation for the current final phase of negotiations. The second part
of the article discusses some of the main topics in the FTAA Negotiations,
including the importance of agricultural negotiations; the issue of remedies
(more precisely, anti-dumping, and its relation to competition policy); intel-
lectual property rights; discussions on the adoption of a regional most-
favored-nation clause; and the inclusion of labor and environment standards
within the regional trade negotiations. Part three refers to the issue of region-
alism parallel to other trade negotiations and addresses the prospects of the
FTAA Negotiations by presenting multiple possible scenarios that vary
according to their degree of trade liberalization.

I. THE NEGOTIATIONS’ PRINCIPLES AND STEPS TOWARDS THE FTAA
A. From Miami to Quito: the fundamentals of the negotiations

In December 1994, the Heads of Government and State of the 34 democra-
cies of the Americas met in Miami. At the so-called ‘Summit of the Americas’
they launched the process of construction of a Free Trade Area for the
whole American Continent through an agreement to be adopted by 2005. This
agreement should comprise the progressive elimination of barriers to trade and
investment, and be based on the Principles® declared at this First Summit.

3 ‘Eliminating impediments to market access for goods and services among our countries will foster
our economic growth. A growing world economy will also enhance our domestic prosperity. Free
trade and increased economic integration are key factors for raising standards of living, improving
the working conditions of people in the Americas and better protecting the environment.” (Summit
of the Americas, Declaration of Principles). See Appendix 2, 2001 Data on FTAA Negotiating
Countries.
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Since its initiation in 1994, the FTAA negotiating process has advanced
through three Summits* and seven Ministerial Meetings®, and emerged with
a structure for negotiations within a set timeframe and a final deadline.
Within this structure, relevant guiding principles for the negotiations have
been agreed upon; namely:

e Taking decisions by consensus;
e Concluding a single undertaking;

e FTAA compliance with WTO agreements (particularly GATT Article
XXIV and GATS Article V);

e Foreseeing an FTAA which could coexist with other bilateral and sub-
regional agreements in the Western hemisphere;

e Permitting the countries of the Americas to negotiate the FTAA either
individually, or as a ‘block’ of member countries of sub-regional trade
agreements;

e Facilitating technical assistance;

e Considering the different levels of development and the size of the
economies in the Western hemisphere;

e Transparency and involvement of the civil society.

As would be expected from an agreement that will have effects through-
out the Western hemisphere, the FTAA negotiations have prompted concerns
and pressure from various interests groups, including non-governmental orga-
nizations and the business community. In response, innovative practices like
fostering a dialogue with these groups through the ‘Invitations to Civil
Society’,® have been put into place.

In addition, and consistent with the principle of transparency, the FTAA
negotiations have evolved with the unparalleled practice of making publicly
available the draft texts of the future agreement. The first text was made
available to the public in all four official languages’ just after the Third
Summit of the Americas. The second draft® was made public just after its
acceptance in the Quito Ministerial Meeting.

4 First Summit of the Americas in Miami, USA (December 1994); Second Summit of the Americas
in Santiago, Chile (April 1998); and Third Summit of the Americas in Quebec City, Canada (April
2001).

> First Ministerial Meeting in Denver, USA (June 1995); Second Ministerial Meeting in Cartagena,
Colombia (March 1996); Third Ministerial Meeting in Belo Horizonte, Brazil (May 1997); Fourth
Ministerial Meeting in San Jose, Costa Rica (March 1998); the Fifth Ministerial Meeting in Toronto,
Canada (November 1999); the Sixth Ministerial Meeting in Buenos Aires, Argentina (April 2001);
and the Seventh Ministerial Meeting in Quito, Ecuador (November 2002).

5 http://www.ftaa-alca.org/spcomm/derdoc/dcs9e.asp.

7 The four official languages are: English, French, Portuguese, and Spanish.

8 http://www.ftaa-alca.org/ftaadraft02/eng/draft_e.asp.
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Other innovative practices of these negotiations include later added
Principles stating that the FTAA Agreement should improve upon WTO
rules and disciplines wherever possible; aim at a balanced and comprehen-
sive result; and take into consideration environmental and labor rights (but
reject those with solely protectionist intentions).’

Throughout the meetings, the authorities have also approved several busi-
ness facilitation measures, for instance, in the field of customs procedures
whose aim is to facilitate the commercial exchange among countries of the
Americas. Other aspects of these negotiations include the participation
(through recommendations) by the Joint Government-Private Sector
Committee of Experts on Electronic Commerce (the ‘Joint Committee’) and
the technical, analytical, and financial support of a ‘Tripartite Committee’,
comprised of the Inter-American Development Bank, the Organization of
American States, and the United Nations Economic Commission for Latin
America and the Caribbean. The FTAA negotiating process has also pro-
vided for the creation of the ‘Hemispheric Cooperation Program — HCP’ as
a central support in areas such as capacity building; development; negotiat-
ing strategies and implementation of the FTAA agreement.

B. The steps toward the agreement

The formal initiation of the negotiations was launched in April 1998, at the
Second Summit of the Americas, in Santiago, Chile, and was a consequence
of the achievements of the Ministerial Meeting in San Jose, Costa Rica
(March 1998).1°

Also in San José, the Ministers established the Trade Negotiations
Committee (“TINC”) at the Vice-ministerial level. Its responsibility is to guide
the work of nine negotiating groups, which have been divided by topic (i.e.
market access, investment, services, government procurement, dispute settle-
ment, agriculture, intellectual property rights, subsidies, anti-dumping and
countervailing duties, and competition policy),!' as well as the Special
Committees on ‘Participation of Civil Society’, ‘Smaller Economies’,
‘Electronic Commerce’, and ‘Institutional Issues’.!? In addition, the chair-
manship of the FTAA process rotates among different countries,!® with the
co-chairmanship of Brazil and the United States for the period from 1
November 2002 until the end of the negotiations.

¢ See especially Annex I of the Ministerial Declaration of San Jose, Costa Rica (http://www.ftaa-
alca.org/ministerials/costa_e.asp), and Ministerial Declaration of Quito, Ecuador (http://www.ftaa-
alca.org/ministerials/quito/minist_e.asp).

10 See Appendix 1, FTAA Process: Chronological Table of Major Events.

11 See Ministerial Declaration of San Jose, Costa Rica.

12 See http://www.ftaa-alca.org/Scomm_e.asp, visited 20 April 2003.

13 From 1 May 1998 to 1 Nov. 2002, the following countries rotated (serving terms of 18 months)

as chair and vice-chair respectively: Canada and Argentina; Argentina and Ecuador; Ecuador and
Chile.
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The next relevant meeting was the Third Summit of the Americas in
Quebec City, Canada (April 2001), just after the Sixth Ministerial meeting
held in Buenos Aires, Argentina. The first draft text of the FTAA Agreement
resulted from these meetings as did the so-called ‘democracy clause’ of the
Declaration of Quebec City, where it was ‘. . . acknowledge[d] that the values
and practices of democracy are fundamental to the advancement of all []
objectives . . . Consequently, any unconstitutional alteration or interruption
of the democratic order in a state of the hemisphere constitutes an insur-
mountable obstacle to the participation of that state’s government in the
Summit of the Americas process.’!* This clause came to officially confirm
the exclusion of Cuba from these negotiations.

Also in these meetings, the final deadlines for conclusion and imple-
mentation of the FTAA Agreement were reiterated. The negotiations are
to be concluded no later than January 2005, and the entry into force
should be sought as soon as possible thereafter, but no later than December
2005.

The Buenos Aires Declaration (April 2001) recommended the elaboration
of a second draft of the FTAA Agreement; the initiation of market access
negotiations in agricultural and non-agricultural goods, services, investment,
and government procurement by 15 May 2002; and the approval of the
methods and modalities for negotiation.

Prior to the VII Ministerial Meeting of Quito, Ecuador, the FTAA Trade
Negotiations Committee (“TNC’) provided a ‘guidance’’® document on
methods and modalities, organizing the ways and forms of the development
of the negotiations. In this document, the TNC establishes that the scope
of the negotiations includes the whole tariff universe; the base tariff shall be
the MFN-applied tariff; and linear tariff cuts'® shall be used, with the pos-
sibility of non-linear exceptions. Moreover, a specific schedule was set for
the presentation of proposals as well as for the progressive elimination of
tariffs. The timeframe and schedule were confirmed by the Quito Ministerial
Declaration (November 2002).17

The progressive elimination of tariffs might comprise four phases. The first
phase would be that of immediate tariff elimination of a significant number
of negotiated products; the second, elimination within no more than 5 years;
the third, elimination within no more than 10 years; and the final phase,

14 See The Third Summit of the Americas, Declaration of Quebec City, at http://www.sice.oas.org/
FTAA/quebec/declara_e.asp, visited on 20 April 2003.

15> See Ministerial Declaration of Quito, Section 19, http://www.ftaa-alca.org/ministerials/quito/min-
ist_e.asp, visited on 19 November 2002.

16 “Linear tariff cuts’ are tariff cuts of equal magnitude, usually expressed in percentage points, across
whole classes of products.

17 Ministerial Declaration of Quito, Section 21, http://www.ftaa-alca.org/ministerials/quito/minist_e.asp,
visited on 19 November 2002.
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elimination taking longer than 10 years.!® In this context, the TNC declared
that ‘each country shall make significant offers for immediate tariff elimina-
tion.” (See Figure 1).

Figure 1. Timeframe of Tariff Elimination
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The exchange of offers should follow the general rule that a ‘country
may have access to the offers made by the other countries only once it has
submitted its own offer.”!® The market access negotiations initiated on 15
May 2002, and the presentation of offers was planned to follow this timetable
(See Table 1):

Table I. Timetable of Exchange of Offers

Presentation of offers 15 December 2002 — 15 February 2003
Improvement to offers 16 February — 15 June 2003
Presentation of revised offers By 15 July 2003

In practice, the exchange of proposals may not precisely follow the agreed-
upon schedule, but will instead depend on factors and circumstances par-
ticular to the moment. For instance, for the presentation of offers, Brazil
had just empowered its newly elected president, and some flexibility on the
deadline was required. Moreover, events like the war in Iraq and Middle
East tensions, internal pressures within the negotiating countries, and other
negotiations, such as the Doha Round, might affect the pace of the FTAA
negotiations as a whole.

18 Identifying the specific industries in the region that will be liberalized in a longer period than
10 years is beyond the scope of this article. However, such study is encouraged and would be
most useful to determine whether the industries which are politically sensitive and thus will be
liberalized after such period of time, coincide with the industries representing a major share of
hemispheric trade.

19 See ‘Document on Methods and Modalities for Negotiations’, http://www.ftaa-alca.org/alca_e.asp,
visited on 18 November 2002.
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II. CONTROVERSIAL ISSUES

The FTAA negotiations entered a challenging phase in 2003, upon the sub-
mission of tariff reduction proposals by every member and the pursuant
trade-offs. The negotiations of the final agreement are meant to be con-
cluded by January 2005, at the latest. Hence, the two forthcoming years
should be crucial.

The second draft version of the agreement was released on November
2002. Although providing a text with around 40% fewer brackets than the
first draft,?® this version still has a large number of brackets (meaning that
the text is being negotiated and a consensus on the final text is still to be
reached). Most of the issues in the FTAA have not been decided and there
is strong controversy in areas where the member countries seem to have pre-
cise demands in addition to opposing commercial interests. The highly
controversial issues include conflicting positions between the US, which con-
stitutes the biggest export and import market in the hemisphere, and Brazil,
which represents 40% of South America’s economy?!' and plays a pivotal role
amongst MERCOSUR member states and other South American countries.
The issues presented below are so sensitive, particularly for these two big
players, that a satisfactory resolution thereof will be necessary for a success-
ful FTAA.

The controversial issues include agricultural liberalization,?? trade reme-
dies,?* intellectual property rights, and labor and environmental standards.?

A. Agricultural liberalization

Prospects of agricultural trade liberalization in the region seem weak due to
a surge of trade barriers against agricultural products in recent years.

20 Record on file, Comments made by Bennett Harman, Deputy Assistant USTR for Latin America
on the Andean Trade Promotion and Drug Eradication Act (ATPDEA), meeting sponsored by the
Women in International Trade — WITA (21 November 2002).

21 See the Wall Street Fournal, ‘A Global Journal Report: US, Brazil Key to Trade Quest’ (4 November
2002).

22 See Devlin et al, The FTAA: Some Longer Term Issues (INTAL-ITD, 1999), (visited on 10
February 2003) http://www.iadb.org/int/pub, at 14. Analysts have argued that the FTAA will be a
forum leading to greater market access for textiles, agriculture and food products, since there is
already a world of industrial products that enjoy duty free access or low tariffs to enter other coun-
tries in the Americas.

23 See Financial Times, Raymond Colitt, ‘Lula’s Party Backs Free Trade Area Talks’ (8 November
2002).

24 The controversial issues presented in this paper do not relate to the sustainability of the FTAA
agreement in the event that, and once, it comes into effect after 2005.The extent to which the
Hemispheric agreement will be able to endure the political and economic consequences of lifting
barriers throughout the Americas has been explored in international trade literature. Gary Hufbauer
and Jeffrey Schott, Western Hemisphere Economic Integration (Washington, DC: Institute for
International Economics, 1994); Jeffrey Schott, Prospects for Free Trade in The Americas (Washington,
DC: Institute for International Economics, 2001); Readiness indicators, developed by Hufbauer
and Schott, include a set of political (index of political rights and civil liberties, index of health,
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According to a report released by Brazil in October 2002,% trade barriers
covering approximately 60% of US imports from Brazil increased in the past
two years.2% In addition, in May 2002 the US Farm Bill arguably raised agri-
cultural subsidies by 80%.%" In other countries of the Americas, such as
Mexico, there are claims that distortions on trade of agricultural products,
including US subsidies that Mexico is unable to match, have severely affected
the sector and its farmers.?

The FTAA negotiations on agriculture liberalization are highly sensitive,
if not the most controversial (see Appendix 2). One critical issue is whether
the FTAA Agreement will eliminate or regulate agricultural subsidies and
other trade-disrupting practices. Some of these allegedly restrictive practices
include minimum entry price schemes and a price band system for imported
commodities,?’ tariff escalation and tariff peaks, mandatory labeling and certi-
fication,*® and non-scientific criteria applied to imports of agricultural goods
in the areas of technical barriers to trade and sanitary and phytosanitary
measures.>! In this context, an additional question is whether the negotia-

education and per-capita income) micro (government’s reliance on market-oriented policies and on
trade taxes as a form of tax revenue) and macro (price stability, budget discipline, national savings,
external debt and currency stability) economic variables. See also Liliana Rojas Suarez Toward
Sustainable FTAA: Does Latin America Meet the Necessary Financial Preconditions? (2002),
www.sice.oas.org/geograph/western/rojas.pdf (visited on 28 April 2003). Rojas Suarez argues that
once the FTAA is concluded its success does not only depend on political, micro and macro eco-
nomic stability, but also depends upon financial debt sustainability and exchange rate compatibil-
ity of Latin American Countries.

% See Brazilian Embassy in the US, US Barriers on Brazilian Goods and Services (October 2000),
http://www.brasilemb.org/trade_barrier2002.shtml (visited on 26 November 2002).

26 The Wall Street Journal, ‘A Global Journal Report: US, Brazil Key to Trade Quest’ (4 November
2002).

27 See Bridges Weekly (15 May 2002), http://www.ictsd.org/weekly/02-05-15/story2.htm, (visited on 10
November 2002).

28 See Business Week, ‘Farmers Are Getting Plowed Under with Tariffs Disappearing, US Exports to
Mexico May Soar’, 18 November 2002; see The Economist, “The Border Region between the United
States and Mexico Is Growing so Wildly That a New Way Must Be Found to Govern’, (7 July
2001) It has been contended that competition against the big-scale American farming industry has
disintegrated the Mexican small-scale farming sector; see also Trade-Americas, ‘Mexico Prepares to
Host Final Phase of FTAA Talks’ (8 November 2002). More than 10 million hectares of farmland
disappeared since 1994, and 15 million peasant farmers abandoned the countryside; Corporate
Mexico, ‘Mexico Imports Nearly Half Its Food’, November 19, 2002 search in Westlaw All News
Data base, www.westlaw.com, (visited on 26 November 2002). Only one-eighth of Mexico’s cur-
rent producers of agricultural products are expected to survive once the sector is fully opened under
NAFTA.

2% Association of American Chambers of Commerce in Latin America, The Uses of Adversity Laying
The Foundation for Free Trade in the Americas, October 2002, www.worltradeonline.com (visited on
24 November 2002), at 13 and 14.

30 Association of American Chambers of Commerce in Latin America, The Uses of Adversity Laying
The Foundation for Free Trade in the Americas, October 2002, www.worltradeonline.com (visited on
24 November 2002), at 13 and 14. See Appendix 2, fn 3.

3! See Brazilian Embassy in the US, US Barriers on Brazilian Goods and Services, (October 2000),
http://www.brasilemb.org/trade_barrier2002.shtml (visited on 26 November 2002).
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tions on agriculture, including discussions on alleged forms of protectionist
measures, could achieve meaningful liberalization in the FTAA forum or
whether these negotiations need to take place at the WTO.

Part of the complexity of the negotiations results from significant protec-
tion afforded importing countries to agricultural products sensitive to for-
eign competition,*? including sugar, orange juice and citrus products,*?
tobacco, cotton, soybeans and meat.>* Countries negotiating trade liberal-
ization over these products expect the process to be politically difficult, as
the US President’s Trade Promotion Authority (“TPA’) demands a broad
process of consultations with the US Congress.?’

While Latin American countries, headed by Brazil, seek an FTAA agree-
ment that ensures the elimination of trade barriers on agricultural products
throughout the Americas, the US prefers the use of WTO negotiations to
dismantle these barriers multilaterally; arguably, because dismantling bar-
riers against agricultural goods (e.g. subsidies) in a regional agreement
would have effects worldwide without any trade-off from countries outside
the region (e.g. Japan and the European Union where agricultural sectors
are heavily subsidized). In this sense, the US made liberal proposals in the
multilateral arena, especially with regard to European protectionist standards
on agriculture, when it offered to eliminate US$100 billion in agricultural
subsidies globally and to reduce its agricultural subsidies by 50%.3° Given
the US position (as of December 2002) to encourage global instead of
regional liberalization in agriculture, Latin American countries have under-
lined the minimal gains that an FTAA without agricultural liberalization
would signify for developing and agriculture-dependent countries.?”

32 See Sections I and III of the US Farm Security and Rural Investment Act of 2002 (Farm Bill of
2002).

33 See The Economist, ‘Clouds over Quito to Come’ (2 November 2002). Approximately 100,000 jobs
in Florida depend on the citrus industry.

34 See Raymond Colitt, above, n 23; see also Brazilian Embassy in the US, US Barriers on Brazilian
Goods and Services, (October 2000), http://www.brasilemb.org/trade_barrier2002.shtml (visited on
26 November 2002).

35 See Section 3107 of the US Trade Act of 2002 (Public Law 107-210); see Title II of the Trade
Act of 2000, Public Law 106-200.

36 See Bridges Weekly (15 May 2002), http://www.ictsd.org/weekly/02-05-15/story2.htm, (visited on 26
November 2002).

37 See Marcos Jank, US Agricultural Protectionism: FTAA Seed of Discord, www.sice.oas.org/geo-
graph/westernh/jank2.pdf (visited on 27 April 2003). Brazil has been warned against giving in to
an FTAA which allows US products to access the Brazilian market without reciprocal trade-offs.
The argument rests on the high degree of dependence of Brazilian trade in its agricultural sector
(agricultural sector represents 27% of Brazil’s GDP and nearly 40% of its exports) and on the fact
that on many of Brazilian agricultural exports the US imposes high tariffs, thus impeding market
access penetration for those products (out of 130 tariff items in which the US tariffs reach more
than 35%, 100 tariffs are on the most relevant agricultural Brazilian exports: orange juice, sugar,
fuel alcohol tobacco, dairy products and cocoa); see also BBC Monitoring of Brazilian news agency
Estado, Brazilian official calls for US concessions within FTAA, 5 November 2002.
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Considering Latin American countries’ interest in eliminating agricultural
barriers and the US opposition against hemispheric agricultural subsidies
negotiations, the FTAA outcome could be rather frustrating unless the
WTO negotiations reach a meaningful outcome. Yet, an alternative requir-
ing further study could be to make the FTAA a region free of subsidized
agricultural imports. This proposal might enable the US to overcome the
impediment of eliminating domestic subsidies without a similar behavior
from the EU, because subsidized farm products would simply not reach the
region. The weakness of this alternative is that exporting subsidized agri-
cultural products is not WT'O inconsistent and therefore banning them could
go beyond WTO members’ rights to regulate trade.?®

As long as the US remains reluctant to eliminate its agricultural sub-
sidies, Latin American countries may also be unwilling to favor substantial
agricultural liberalization in the region. They can argue that dropping or
eliminating tariffs on agricultural products while maintaining the option of
agricultural subsidies would be inequitable because it would deprive devel-
oping countries of the means to protect their own agricultural sectors, while
enabling developed countries to protect their agricultural sectors, as agri-
cultural subsidies are too expensive for developing countries.?°

The critique against agricultural subsidies in the sense that they represent
protectionist measures for wealthy countries seems reasonable. However, it
is debatable whether tariff elimination in agriculture, without subsidies elim-
ination, would not still be in the best interest of all countries in the Americas.
NAFTA presents an example in which the elimination of agricultural tariffs

38 See General Agreement on Tariffs and Trade 1947, as amended (Including Understandings and
Marrakesh Protocol) Marrakesh Agreement Establishing the World Trade Organization, Annex 1A,
Articles XI and XXIV, 33 L.L.M; see also WTO Dispute Settlement Appellate Body Report on
Turkey Restrictions on Imports of Textile and Clothing Products [hereinafter Turkey— Textiles (AB)],
WT/DS34/AB/R, para 58, search of LEXIS, GATT Panel and World Trade Decisions File, at 25
fn 13 (22 Oct. 1999). An argument in the sense that a ban against heavily subsidized agricultural
goods originated in non-FTAA countries, would be inconsistent with the WTO agreements, relies
on the prohibition set forth by GATT Article XI. This provision prescribes that WTO Members
shall not institute or maintain ‘prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other measures’ with respect
to other WTO Members. Nonetheless, it could be argued that such ban would be liberalizing in
nature because the ban would make the Western hemisphere a region free of subsidized products.
Thus, it could be argued that the GATT Article XXIV defense would apply. This provision is an
exception to the MFN principle where WTO Members create a regional trade agreement (‘RTA’)
— a free trade area, a customs union or an interim agreement — and thus eliminate tariffs and other
restrictive regulations of commerce on substantially all trade. However, considering paragraph 5 of
GATT Article XXIV, the members of an RTA do not appear to be authorized to increase tariffs
or other regulations of commerce vis-a-vis non-RTA countries, unless (see para 58 of Turkey —
Textiles (AB)) such measures are necessary in order to create the RTA. Thus, the issue appears to
be whether such ban would be necessary for the creation of the FTAA.

39 See J. Ernesto Lopez Cordova, NAFTA and the Mexican Economy: Analytical Issues and Lessons for
the FTAA (INTAL-ITD, 2001) (visited on 10 February 2003) http:/www.iadb.org/int/ENG/
index.htm, at 4.



Short Overview of FTAA Negotiations 671

has been beneficial despite non-elimination of agricultural subsidies. Between
1993 and 1999 Mexico’s agricultural sector grew by almost 10% and its agri-
cultural exports to the US rose by 60%. This growth in capturing a larger
share of the US market was only second to Canada.?® Therefore, it may also
be argued that even partial trade liberalization in the agricultural sector is
likely to create benefits for the countries of the Americas.

The underlying economic interests of the US and Brazil, which are the
countries with the largest markets in the region, have generated a contro-
versy that evinces the complexity of the negotiations.*! Brazil has expressed
its willingness to negotiate trade agreements with other countries of the
Americas, and other regions, if the FTAA does not comprise agricultural lib-
eralization.*> Meanwhile the US has publicized its complementary strategy
of negotiating bilateral agreements notwithstanding the outcome of FTAA
negotiations.*> US bilateral and sub-regional negotiations on free trade areas
are already happening with Chile and Central American countries,* with a
view to broaden these bilateral negotiations to other South American coun-
tries. Other states in the Andean region?®® are eagerly awaiting launching nego-
tiations to gain access to the US market.

40 J. Ernesto Lopez Coérdova, above, at 22.

4 Financial Times, ‘American Free Trade Area Talks to Begin in Quito’ (31 October 2002); see also,
Wall Street Fournal, ‘A Global Journal Report: US, Brazil Key to Trade Quest’ (4 November 2002).
The rhetoric reached its peak when newly elected Brazilian President, Luiz Inacio Lula da Silva,
referred to the FTAA negotiations as a process of annexation of Latin America to the US, instead
of integration of the Americas. Meanwhile US Trade Representative Robert Zoellick stated that
Brazil could choose ‘another direction . . . Antarctica’, if it is reluctant to negotiate with the US.

4 See Raymond Colitt, above, n 23, see Financial Times, ‘Finding an Agreement that Strikes the Right
Transatlantic Balance’ (7 November 2002); See also Financial Times, “‘WTO Is the Only Route to
Agricultural Policy Reform’ (11 November 2002). MERCOSUR and the European Union are
already negotiating a free trade agreement. Yet agriculture has stalled these negotiations.

4 Financial Times, ‘Countries Line Up to Sign US Trade Deals’ (31 October 2002). US bilateral
agreements with Chile and Singapore are near to conclusion. Meanwhile other countries, includ-
ing Morocco, five Central American countries, five countries of the Southern African Customs
Union, and Australia are waiting to start negotiations with the US Wall Streer Journal, ‘A Global
Journal Report: US, Brazil Key to Trade Quest’ (4 November 2002). US Trade Representative
stated that if the FTAA lingers, the US is ready to make free trade agreements with other coun-
tries in the Americas; See The Economist, ‘Clouds over Quito to Come’ (2 November 2002); See
Guillermo Fernandez de Soto, Secretary Chairman, Andean Community, Ferndndez de Soto pro-
poses Andean Community-United States Framework Agreement, 8 November 2002, www.world-
tradeonline.com (visited on 24 November 2002). See Devlin et al., The FTAA: Some Longer Term
Issues AINTAL-ITD, 1999), (visited on February 10, 2003) http://www.iadb.org/int/pub, at 2. For
a while there were doubts regarding the chances that the FTAA would become a reality. Currently,
the regional negotiations are under a dynamic momentum.

4 See Financial Times, Sara Silver, ‘Central America Trade Talks’, (26 February 2003) www.ft.com,
(visited on 28 February 2003).

4 World Trade Online, Zoellick Downplays Prospects for Bilateral FTA with Andean Countries, (14
February 2003) www.insidetrade.com (visited on 20 February 2003). Zoellick expressed to Botero,
the Colombian foreign trade minister, that the baseline for a bilateral trade treaty with Andean
countries would be the same as that for FTAA negotiations. Hence the focus should be the latter.
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Despite the controversy, all the countries of the Americas, with the excep-
tion of Cuba — including those with the largest markets — are engaged in
FTAA discussions. Brazil is negotiating. Similarly, the US has signaled its
willingness to move forward in the negotiations of agricultural products while
assessing the impact that hemispheric agricultural liberalization would have
on its economy.*®

Nevertheless, the rhythm of the FTAA negotiations seems to be viscerally
related to the cadence of the WTO negotiations, especially due to the pos-
sibility of structural changes in this sector. Therefore eventual delays under
the multilateral negotiations inevitably will influence the pace of the FTAA
negotiations.

B. Modification to trade remedies: antidumping measures

Another critical issue in the FTAA negotiations relates to antidumping. The
simple and most general issue is whether the countries of the Americas will
modify the current provisions covering the application of these trade remedies
by creating WTO-plus disciplines on antidumping. There are diametrically
opposing views on this issue. On the one hand, Article 16.1 of the FTAA draft
agreement states, in brackets, that FTAA ‘countries shall renounce the use of
antidumping measures for reciprocal trade’.*” On the other hand, the US’s
TPA included as its principal negotiating objectives on trade remedy laws:

to preserve the ability of the United States to enforce rigorously its trade laws,
including the antidumping ( . . . ) and safeguard laws, and avoid agreements
that lessen the effectiveness of domestic and international disciplines on unfair
trade, especially dumping and subsidies, . . .

Although anti-dumping domestic legislation is cast as efforts to counter
price discrimination and predatory prices,*® the contention has been made
that anti-dumping remedies are used to protect domestic manufacturers from
foreign competition.*

46 See Colitt, above, n 23. US Trade Representative ordered a study from the US International Trade
Commission on the impact that hemispheric agricultural liberalization would have on the US econ-
omy; See also Financial Times, ‘US Woos Brazil’s New Regime on Trade Ties’, (22 November
2002). As the core of the negotiations approaches, the US has acknowledged the need for a con-
structive relationship with Brazil. Peter Allegeier, deputy US trade representative, lately stated that
‘nothing was off the negotiating table’.

47 See FTAA Official Website, http://www.ftaa-alca.org/ftaadraft02/eng/ngsue_1.asp#ARTI-
CLE%2016 (visited on 25 November 2002).

48 Predatory pricing is the practice of selling a commodity at low prices in order to drive competitors
out of the market.

% Alan O. Sykes, ‘Antidumping and Antitrust: What Problems Does Each Address?’, in Robert Z.
Lawrence (ed), Brookings Trade Forum (Brookings Institution Press, 1998) at 16. See also Michael
Finger, Legalized Backsliding: Safeguard Provisions in the GATT, World Bank Conference, The
Uruguay Round and the Developing Economies, International Trade Division (1995); Sam Laird,
WTO Rules and Good Practice on Export Policy, World Trade Organization, Trade Policy Review
Division, Staff Working Paper (1997).
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Thus, the question becomes whether anti-dumping measures are likely to
be maintained; and in this case, whether the disciplines on anti-dumping
measures would be crafted as a system of import relief measures, or replaced
by an already existing remedy such as safeguards measures. The Canada—
Chile Free Trade Agreement provides an illustrative example of an agree-
ment within the Americas wherein the anti-dumping measures have been
eliminated.>®

A parallel issue is whether the concerns to avoid anti-competitive prac-
tices along the hemisphere can be better addressed by a regional antitrust
FTAA chapter, especially when more than half the countries of the Americas
lack laws regulating competition policy.>!

Advocates of this approach could argue that anti-dumping measures would
no longer be used as ‘unfair’ trade remedies, since fair competition would
be guaranteed through common regional competition policies.>? In this con-
text, it seems appropriate to consider that anti-dumping and anti-trust mea-
sures entail different objectives (the former protecting the national industry,
the latter efficiency and consumers), and therefore, one system could not
actually replace the other. Hence, in practice, competitive friendly measures,
although extremely beneficial for efficiency and fairness in the region, would
not always satisfy the national protectionist intentions secured through anti-
dumping measures, and thus the interests of some domestic constituencies.

Given various proposals on anti-dumping and other trade remedies, and
the different interests of the countries throughout the Americas, negotiat-
ing the chapters on trade remedies will be a challenging task. Arguably, if
TPA were interpreted as a directive to maintain the szatus quo regarding anti-
dumping, the US objective would be to support minimal modifications to
the existing disciplines. Since Latin American countries’ underlying interest
in the FTAA is to access the US market, they would favor dismantling anti-
dumping measures, and their replacement by other forms of relief and/or
the institution of competition principles. The interest of Latin American
countries in modifying anti-dumping remedies seems evident from their
interest in accessing the US market, and from the reliance of the US on
this remedy against other countries in the hemisphere — between 1987 and
2000 the US was the prime user of anti-dumping measures against other
countries in the Americas (30.3% of 485 anti-dumping measures).>’

50 See Article M-01 of the Canada—Chile Free Trade Agreement, entered into force on 5 July 1997,
http://www.sice.oas.org/trade/chican_e/chcatoc.asp (visited on 25 November 2002).

>! See http://www.alca-ftaa.oas.org/cp_comp/english/dIr2/compol_I.asp (visited on 21 April 2003).

%2 José Tavares et al., Antidumping in the Americas, OAS Trade Unit Studies (Organization of American
States, 2001) at 13.

3 Percentages calculated based on Table on Antidumping Measures Affecting FTAA Countries,
1987-2000 in José Tavares er al, Antidumping in the Americas, OAS Trade Unit Studies
(Organization of American States, 2001) at 3.
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However, other countries of the hemisphere, with large- and medium-
sized economies, were also frequent users of anti-dumping measures. For
instance, between 1987 and 2000, the countries (after the US) that most
applied anti-dumping measures against other countries of the hemisphere
were Mexico (21.23%), Canada (17.31%), Argentina (12.57%) and Brazil
(8.24%).>* Therefore, since some developing countries are also regular users
of anti-dumping measures, any assertion suggesting that only one country
uses these trade remedies for protectionist purposes needs to be put into
perspective.

Moreover, the targets of anti-dumping measures are those countries
with the largest markets in the Western hemisphere (which are roughly
those countries that applied them the most between 1987 and 2000) — of
638 of these measures the most targeted countries were the US (40.75%),
Brazil (21.94%), Mexico (10.65%), Canada (9.09%), Venezuela (5.01%)
and Argentina (4.54%).” Hence, the countries with the biggest markets
have strong incentives to modify anti-dumping measures if they accept that
there are more efficient remedies to provide import relief and to enforce fair
competition.

An important corollary consideration is the trade-restricting effect of these
measures and their particular impact on exporting countries with different
levels of development and export capacity. In this context, the negotiations
on the elimination of anti-dumping measures may be fundamental to the
successful conclusion of an FTAA providing real market access to those
countries affected by such measures.

If regional negotiations achieve WTO-plus modifications to the anti-
dumping disciplines, the result might be a more ‘competition friendly’ appli-
cation of anti-dumping measures.>® In addition, the countries of the Americas
could improve the competition policy within the Western hemisphere,”” and
thus encourage greater efficiency and competitiveness in the region.>®

C. Intellectual property rights

The negotiating countries will have to decide on various intellectual prop-
erty rights (‘IPR’) issues involving the protection of copyrights, trademarks,

54 Percentages calculated based on Table on Antidumping Measures Affecting FTAA Countries,
1987-2000 in José Tavares er al, Antidumping in the Americas, OAS Trade Unit Studies (Organization
of American States, 2001) at 3.

5 Percentages calculated based on Table on Antidumping Measures Affecting FTAA Countries,
1987-2000 in José Tavares et al., above, n 54.

6 See Gary N. Horlick and Claire R. Palmer, ‘The Negotiation of a Free Trade Area of the Americas’,
23-25, at http://www.sice.oas.org/geograph/westernh/horlic.pdf, visited 21 April 2003.

57 See, for instance, Jose Tavares de Araujo, Jr, ‘“The Policy Implications of Schumpeterian
Competition’, in Diana Tussie (ed), Trade Negotiations in Latin America: Problems and Prospects (New
York: Palgrave MacMillan, 2003).

8 See Jose Tavares de Araujo, Jr, above, n 57.



Short Overview of FTAA Negotiations 675

patents, and compulsory licensing, as well as an area that covers develop-
mental aspects of IPR.>®

With respect to copyrights, the countries of the Americas are faced with
the choice of whether or not to increase their commitment to the protection
of copyrighted works in a digital network environment by becoming
parties to the World Intellectual Property Organization (‘WIPO’) Copyright
Treaty and to WIPO Performances and Phonographs Treaty.®® While advo-
cates in favor of increasing copyright protection commitments argue that the
rights on new technologies as well as the right of authors using these media
should be further guaranteed, the other side argues that creating more com-
mitments would be too burdensome for developing countries. Specifically,
Internet-related IPR would require the establishment of controls as well as
technical and administrative bureaucracies to enforce IPR recognized in the
FTAA.%

Advocates against creating TRIPS-plus type of disciplines in the copyrights
area also argue that countries such as Brazil would be affected by the cre-
ation of obstacles against local use of new technologies and registration of
copyrights of local companies.®? These obstacles would be arguably detri-
mental to the industrial policy of Latin American countries.

Concerning trademarks, the issues relate to whether the system of trade-
mark registration can include a non-territorial modality of trademark
filing.%> Proponents of this modality argue that the protection of the rights
of trademark owners would become expeditious and thorough because
trademark registration in a single country of the Americas would generate
the recognition of the respective rights in the whole region. On the other
hand, opponents of this modality argue that allowing non-territorial filing of
trademarks would mean that States would surrender competences normally
held and managed by domestic authorities. Another related issue is whether
the registration of trademarks will still be necessary to ascertain the validity
of trademark rights.

In the area of patents a very controversial topic involves generic pharma-
ceuticals and the conditions for someone to be entitled to make, use, or sell
a patented product or process in order to receive marketing approval and

% See Robert. B. Zoellick, Summary of the United States Negotiating Positions in the FTAA (2001),
http://www.sice.oas.org/geograph/north/uspoip_e.asp, (visited on 26 November 2002); geographical
indications is another issue related to IPR that is likely to be addressed at the FTAA negotiations.
Yet, due to space constraints, this paper does not delve into it.

% See Robert. B. Zoellick, above, n 59 (visited on 26 November 2002). These treaties prescribe the
exclusive rights of authors, program writers, and composers to make their work available online,
and proscribe tampering with the technology designed to manage access to the internet.

81 Valor Econdmico, Prote¢do A Patente Pode Criar Atrito Na Alca, 12 December 2002, www.
valoronline.com (visited on 12 December 2002).

%2 Valor Econdmico, above, n 61.

93 Robert. B. Zoellick, above n 60.
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compete with the patent owner. One issue of concern is whether the objec-
tive of receiving marketing approval when a patent is near expiration would
constitute the only justification to make, use or trade a patented product or
process.

A related question is whether the FTAA will go beyond TRIPS commit-
ments by prescribing longer patent lives. While it could be argued that, for
Latin America, short patent lives would be convenient for the development
of a stronger industrial policy, a counter-argument from the developed coun-
tries of the hemisphere is that foreign direct investment would be better
attracted by an environment guaranteeing patent rights for longer periods of
time. No matter which side prevails, the result of the negotiations on patent
lives will determine part of the architecture on IPR and whether the FTAA
will be TRIPS-plus.

An additional question about patents involves whether FTAA members
will conclude an agreement with the same or fewer grounds than those that
a government can rely on as justifications to deny patents.®® While the
US favors fewer grounds justifying the denial of patents, Latin American
countries oppose strengthening drug-related patents because that would
degrade public health measures allowed under the existing global trade
rules.

Furthermore, there is the issue of whether the countries in the Americas
will still be entitled to apply ‘compulsory licensing.” While Brazil is likely to
be in favor of maintaining the right of its administration to apply compul-
sory licensing when there is no local production of the specific product, the
US favors limiting this possibility.®

Another area of concern comprises developmental aspects of IPR. A ques-
tion in this area is whether the FTAA chapter on IPR will afford protection
to genetic resources and traditional knowledge. The contention has been
made that in order to guarantee a balance between IPR and development,
the FTAA needs to afford intellectual property protection to genetic
resources and traditional knowledge.®® In Quito, at the civil society forum
on intellectual property and biodiversity, the contention was made that unless
these concepts were included, the IPR chapter would contradict the princi-
ples of sustainable development.

Similar to the debate in the area of agricultural liberalization, where the

%4 For instance, the US proposes to deny patents related to diagnostic, therapeutic, and surgical pro-
cedures, as well as to products or processes whose use would threaten public order or morality, or
human, animal, or plant health, or the environment.

% Valor Econdmico, above, n 61.

66 See Bridges Weekly (7 November 2002), http://www.ictsd.org/weekly/02-11-07/storyl.htm, (visited
on November 24 2002). In Quito, at the civil society forum on intellectual property and biodiver-
sity, the contention was made that unless these concepts are included, the IPR chapter will con-
tradict the principles of sustainable development.
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US has argued that dismantling trade-distorting measures such as export
subsidies should not be discussed regionally but in the WTO forum, Latin
American countries prefer multilateral negotiations of IPR over FTAA nego-
tiations. If FTAA members agree to provide protection beyond the com-
mitments under TRIPS, that is to comply by stricter disciplines than those
of TRIPS, then non-FTAA States would also benefit from the IPR reforms
undertaken by FTAA States in their respective territories. Arguably, WTO
negotiations on IPR are more viable because Latin American countries will
receive more benefits as trade-offs from developed countries outside the
Americas, such as the European Union (‘EU”).%’

D. Regional MFN or differential treatment

While the MFN principle is clearly established as a general rule in the mul-
tilateral trade arena, this principle is the subject of an ongoing debate in
FTAA negotiations. One issue is whether FTAA members will adopt a
regional MFN. This would mean that once an offer to eliminate certain trade
barriers is made to one country, such an offer is extended to the others. An
alternative to applying regional MFN throughout the Americas is to allow
smaller economies to enjoy differential conditions of access to the biggest
markets of the hemisphere. Smaller economies from Caribbean, Central
American, and Andean countries would like to maintain the benefits that
they currently enjoy from US unilateral schemes, mainly from the Caribbean
Basin Economic Recovery Act (‘CBERA’)*® and the Andean Trade
Promotion and Drug Eradication Act (‘ATPDEA’).® The continuation of
these benefits means that US market access conditions would not deterio-
rate for Central American, Caribbean, and Andean countries as a result of
the FTAA.

Meanwhile, Brazil favors an FTAA that creates equal footing among hemi-
spheric competitors to enter the US market, and thus favors a regional MFN
applied throughout the Americas.” Advocates of regional MFN argue that
allowing differential treatment for some countries would hinder the improve-
ment of competitiveness and the process of integration in the region. Though
countries with small-sized economies are certainly more sensitive, it remains

%7 Valor Econdmico, above, n 61.

% See Section 3107 of the US Trade Act of 2002 (Public Law 107-210); see Title II of the Trade
Act of 2000, Public Law 106-200.

% See Section 3101 of the US Trade Act of 2002 (Public Law 107-210). See Inter Press Service,
Businessmen and Farmers Push for Free Trade Pact, 12 November 2002. The objective of maintain-
ing and incorporating into the FTAA those benefits unilaterally extended by the US through the
Andean Trade Preferences Act (‘ATPA’) is only reasonable. The benefits from ATPA are evident.
For instance US imports from Peru increased from $16 million in 1993 to $726 million in 2001.

70 See Brazilian Embassy in the US, US Barriers on Brazilian Goods and Services (October 2000),
http://www.brasilemb.org/trade_barrier2002.shtml (visited on 26 November 2002); See also The
Economist, ‘Clouds over Quito to Come’ (2 November 2002).
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very controversial whether maintaining their market access benefits on a non-
regional MFN basis protects their infant industry.”’ On the one hand, this
differential treatment could be protecting those multinational companies
based in these countries, and thus isolating them from competition in the
production of certain products (e.g. some agricultural products, as well as
textiles and electronics).”? On the other hand, allowing small companies from
small-sized economies to have better market access into larger economies
could positively impact these companies because this differential treatment
could be a temporary shield against companies with economies of scale.

However, in addressing these different concerns, there is a ‘middle ground’
between whether or not to establish a regional MFN. The MFN principle
would be conceived as one of the core principles instructing the negotiations
and implementation of the FTAA agreement. Taking the WTO as an
example, while the general rule would be MFN, FTAA members could agree
upon waivers, different schedules to comply with, and exceptions to the gen-
eral rule. Arguably, these options would be open to certain countries (for
instance those with small economies or those which currently enjoy unilateral
benefits on market access) provided that they meet certain conditions.

Another issue relates to the Caribbean countries’ concern for the fiscal
impact that the elimination of import barriers could have on their small
economies, considering that their governmental income is heavily dependent
on tariffs (i.e. approximately 50% of the revenues of many of these coun-
tries comes from import taxes). In order to counter the negative effects of
trade liberalization on small economies, the US proposed country-by-
country transition periods over which to gradually phase out the trade barriers
throughout the hemisphere.”

E. A glance at labor and environmental standards™

The intersection of labor and environmental standards with trade is part
of a discussion in which most of the Latin American countries and the US
stand at different ends. On the one hand, the US, as directed by TPA,” is

7 For a discussion on the empirical evidence of the success of infant industry protection see Robert
E. Baldwin, “The Case against Infant-Industry Tariff Protection’, 77(3) The Journal of Political
Economy 295-305 (1969), at www.jstor.org (site visited on 29 May 2003).

72 See http://www.sice.oas.org/ETAA/FTAAbf_E.ASP (visited 18 March 2003). During the Americas
Business Forum in Quito, the Brazilian private sector expressed its concern regarding regional com-
petition in a non-level playing field due to differential treatment in market access conditions.

7 See Financial Times, ‘American Free Trade Area Talks to Begin in Quito’ (31 October 2002); see
also The Economist, ‘Clouds over Quito to Come’ (2 November 2002).

74 Regarding environmental and labor standards, this article, which is a short overview on the FTAA
negotiations simply mentions the core issues on labor and environmental standards. Clearly, a fur-
ther, deeper, and more detailed review of these topics is needed, but such review escapes the scope
of this article.

75 See Section 2102, 2113 of the US Trade Act of 2002 (Public Law 107-210).
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concerned with promoting trade liberalization in compliance with labor and
environmental standards.”

On the other hand, Latin American countries tend to disapprove of includ-
ing environmental or labor issues as trade conditionalities due to the poten-
tial use of these issues for protectionist purposes. The diplomatic language of
the Quito Declaration acknowledges the tension on this issue. It reads,

Most ministers recognized that environmental and labor issues should not be

utilized as conditionalities nor subject to disciplines, the non-compliance of
which can be subject to trade restrictions or sanctions.”

III. REGIONALISM AND PROSPECTIVE OUTCOMES
A. Parallel regionalism to the FTAA negotiations

An interesting phenomenon is the trend of simultaneous FTA negotiations
between FTAA negotiating countries on the one hand, and between
FTAA negotiating countries and countries from other regions on the other
hand (see Appendix 3, Regional Trade Agreements (Customs Unions and
Free Trade Areas), Preferential Arrangements of Countries of the Western
Hemisphere).

As stated above, the Principles ruling these negotiations provide for the
coexistence of the FTAA with other bilateral and sub-regional agreements,
as well as the possibility of negotiating individually or as members of a
sub-regional integration. Accordingly, the two main players of the FTAA
negotiations, the United States and Brazil, have engaged in other regional
negotiations within the Americas and elsewhere.

On the one hand, the members of MERCOSUR, led by Brazil, have
the possibility of negotiating as a block, as well as forging strategic alliances
with its associates, Chile and Bolivia; deepening relations with the Andean
Community; or even enhancing South/Latin American unity.”® Moreover,
other regional negotiations with other countries, mainly the negotiations
between MERCOSUR and the EU, seem to have strong importance in this
environment.

On the other hand, while already part of NAFTA, the United States is
further advancing trade negotiations on the FTAs with Chile and Central
American countries (‘CAFTA’), besides talks with other countries including
Uruguay and Colombia.

76 See Financial Times, ‘US in Plan for Fines to Replace Trade Sanctions’, 25 October 2002. Given
its interest in linking trade to labor and environmental standards, the US could extend its US—Chile
FTA proposal on sanctions to the FTAA. Under this proposal fines would be charged on the trade
counterpart that does not comply with labor and environmental standards.

77 Ministerial Declaration of Quito, Seventh Meeting of Ministers of Trade of the Hemisphere, Quito,
Ecuador, 1 November 2002, paragraph 11.

78 See, for this discussion, Christopher Bruner, ‘Hemispheric Integration and the Politics of
Regionalism: the Free Trade Area of the Americas (FTAA)’, 33 U Miami Inter-Am L Rev 1, 2002
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It is difficult to measure to what extent this FTA phenomenon of build-
ing sub-regional alliances is a strategy used by some countries of the
Americas, solely aimed at achieving a stronger position in the FTAA nego-
tiations. It could be argued that the regionalism parallel to the FTAA negotia-
tions is also being influenced by the private sector, and its objective of
reaching early market access before the creation of a larger free trade area.
Moreover, this could also be seen as a world-wide trend, confirmed by FTAs
emerging at a faster rate during the twenty-first century. Such FTAs include,
among others, the United States and the Southern African Customs Union
(‘SACU’), the United States and Australia; Brazil and South-Africa; Brazil
and India; and the EU and the Association of South East Asian Nations
(‘ASEAN’).™

Parallel bilateral sub-regional FTA negotiations create various possible out-
comes and complex strategies which are difficult to underpin. Yet, it is pos-
sible to identify other desirable trade agreements that the main players of
the FTAA negotiations may simultaneously pursue.

Regarding the United States, aside from WTO negotiations, an alterna-
tive trade avenue to the FTAA is a step-by-step extension of the US system
of FTAs. This system would be enlarged by consecutive agreements with
various Latin American countries that are negotiating with the US (e.g.
Chile), engaged in trade talks (the Central American countries) or waiting
for positive signals from the US (some of the Andean countries — Colombia
and Peru — as well as certain members of Mercosur — Uruguay).

Meanwhile, for MERCOSUR, three negotiations seem to be of ultimate
relevance: the FTAA, the Agreement EU-MERCOSUR, and the WTO
multilateral negotiations.® All of these negotiations have very close deadlines
and, hence, they show great interdependence not only in terms of trade-offs,
but in terms of timing. The relationship among these negotiations is a two-
way street. On the one hand, the WTO negotiations might influence the
pace of both FTAA and EU negotiations, and on the other, the regional
negotiations, in this part of the world and elsewhere, might also work as a
parallel bargaining-chip facilitating some progress in the multilateral round.

Regarding which of the Regional Agreements would be preferred by MER-
COSUR, it could be argued that successful outcomes should be pursued in
all negotiations, since a failure in one of them, as for instance in the WTO
negotiations where agricultural sector talks are of vital importance, might
compromise the other negotiations.

7 http://www.ictsd.org/weekly/03-04-16/index.htm, visited 21 April 2003.

80 Gary C. Hufbauer, The Future of Regional Trading Arrangements in the Western Hemisphere (1998)
http://www.sice.oas.org/geograph/papers/iie/hufauer0998.asp. MERCOSUR is also actively negoti-
ating trade agreements with the Andean Community. See Appendix 3, Regional Trade Agreements
(Customs Unions and Free Trade Areas) Preferential Agreements and Unilateral Preferential
Arrangements of Countries of the Western Hemisphere.
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B. Possible FTAAs: three free trade scenarios

The controversial issues referred to in this article, together with the strate-
gies used in regional negotiations parallel to the FTAA process show that
the outcome of the FTAA negotiations could be one of many scenarios. An
option is to rank the various possibilities from minimalist to maximized lib-
eralization scenarios.?! A different, though not completely distinct, option is
to understand that the degree of liberalization determines whether the FTAA
is a meaningful arrangement.

Understanding the degree of liberalization of an FTA is a rather interest-
ing way of classifying an FTAA and of clarifying misrepresentations and false
perceptions in the sense that any trade agreement is truly freeing commerce
from trade barriers.%?

A scenario of low liberalization would either result in FTAA stagnation or
simply create a formal agreement in which the main issues are not substan-
tially agreed upon (agricultural goods, trade remedies, IPR, environmental
and labor standards).

The intermediate liberalization would allow for a certain degree of lib-
eralization, for instance, moving beyond GATS commitments in trade in
services, including regional modalities of trademark filing; agreeing upon a dis-
ciplined tariff-reduction schedule that includes waivers for those US trading
partners that are current beneficiaries of US unilateral preference programs
(i.e. CBERA and CBTPA), as well as for those members of sub-regional trade
agreements; and making non-substantial commitments to address labor and
environmental issues in accordance with domestic regulations.

Thus far, the low and intermediate liberalization scenarios are of little sig-
nificance in terms of free trade. Meanwhile, the scenario of high liberalization
would include some of the examples of the intermediate scenario (e.g. GATS
plus commitments and regional modalities of trademark filing) but would
also incorporate stronger free trade disciplines. For instance, the schedule
for tariff reductions throughout the hemisphere would allow a minimal num-
ber of waivers and exceptions for unilateral trade preferences beneficiaries
and for members of sub-regional trade agreements; in addition, the tendency
would be towards unifying tariff levels over time. This scenario would also

81 Gary C. Hufbauer, above, n 80. In the minimalist scenario, the FTAA negotiations become the
engine for other trade negotiations (mainly WTO negotiations) rather than for its own. In the ‘mid-
dle of the road’ scenario, issues such as transparency and civil society are successfully handled.
Finally, in the maximized scenario, elimination of trade and investment barriers would be reached.
It would include sensitive products such as agricultural products, textiles and autos.

82 Gary C. Hufbauer, above, n 80. For instance, the regional trade agreements that were born in the
1950s in the midst of the United Nations Commission for Latin America (‘ECLA’) were predi-
cated on the need to go beyond the domestic import-substitution strategies, which had been
embraced by most Latin American countries. Such integration agreements were really ‘anti-trade
agreements’ because their focus was to regulate investment and production and the restriction of
imports from the rest of the world. Therefore, though they were trade agreements, their free trade
character was simply lacking.
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lift trade barriers in the agricultural sector and enter trade remedies negoti-
ations with the objective of achieving greater efficiency as opposed to the
mere purpose of maintaining production privileges for local non-competitive
industries. With regard to environmental and labor standards, a market that
better informs consumers about the making of goods would clearly be aligned
with the objective of perfect information for consumers and producers.
Hence, it would be free trade consistent to create a broad-based labeling
system® by which products made following labor and environmental stan-
dards are advertised accordingly.

When analyzing the three scenarios described above, one conclusion
appears to be clear: the higher the degree of liberalization of the FTAA, the
more difficult the negotiations and the greater the need for trade-offs between
North and South, and developed and developing countries in the Americas.

Whether the FTAA project will be successful or not is still uncertain.
However it seems clear that the FTAA might be generating part of the region-
alism that is occurring in the Western Hemisphere, i.e. several FTAs are
being negotiated and created in spite of the results of the broader project.
This situation brings us to the debate of regionalism versus multilateralism,
in which one particular argument could be highlighted: the creation of FTAs
in the Americas will, in many aspects, supersede unstable preferential sys-
tems (e.g. GSP), bringing more stability and certainty to the trade flows,
business and investments in the region, not to mention further political,
social, environmental and security implications for the region.
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APPENDIX 3: REGIONAL TRADE AGREEMENTS (CUSTOMS UNIONS
AND FREE TRADE AREAS), PREFERENTIAL AGREEMENTS AND
UNILATERAL PREFERENTIAL ARRANGEMENTS OF COUNTRIES OF
THE WESTERN HEMISPHERE*

I. Regional trade agreements

1. Customs Unions

Signature

Entry into force

CACM (Central American
Common Market

CARICOM (Caribbean
Community and Common
Market)

MERCOSUR

Andean Community

13 December 1960

4 July 1973

17 December 1994
25 June 1997

4 June 1961 (Guatemala,

El Salvador and Nicaragua),
27 April 1962 (Honduras), 23
September 1963 (Costa Rica)

1 August 1973

15 December 1995
25 June 1997

2. Free Trade Agreements

Signature

Entry into force

Bolivia—Mexico

Canada—Chile

Canada—Costa Rica
Canada-Israel
CARICOM-Domin. Republic

Central America—Chile

Central America—
Dominican Republic

Central America—Panama
Chile—European Union
Chile-Mexico

10 September 1994
5 December 1996
23 April 2001

31 July 1996

22 August 1998

18 Ocober 1999

16 April 1998

6 February 2002
18 November 2002
1 October 1998

1 January 1995

5 July 1997

1 November 2002
1 September 1997

15 February 2002
(Costa Rica—Chile)

3 June 2002
(El Salvador—Chile)

7 March 2002

(Costa Rica—Dominican
Republic).

4 October 2001 (El
Salvador-Dominican Republic)
3 October 2001
(Guatemala—Dominican
Republic).

19 December 2001
(Honduras-Dominican
Republic).

1 August 1999

4 See the Foreign Trade Information System of the Trade Unit of the OAS http://www.sice.oas.org/
tradee.asp#bolmexFTA, (29 May 2003).
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Colombia—Mexico—Venezuela
(Group of Three)

Costa Rica—Mexico
Mexico-EFTA

Mexico—European Community
Mexico—Israel
Mexico—Nicaragua

Mexico—El Salvador,
Guatemala, Honduras

NAFTA

United States—Jordan
United States—Singapore
United States—Vietnam

II. Preferential agreements

Fournal of International Economic Law (FIEL) 6(3)

September 1990

5 April 1994
27 November 2000

February 1995
10 April 2000
August, 1992
29 June 2000

17 December 1992
24 October 2000.

1 January 1995

1 January 1995

1 July 2001 (Mexico, Norway,
and Switzerland)
1 October 2001 (Iceland)

1 July 2000
1 July 2000
1 July 1998

15 March 2001(El Salvador
and Guatemala)

1 June (Honduras)

14 March 2001 (Mexico)

1 January 1994

17 December 2001
6 May 2003

13 July 2000.

Signature

Entry into force

Colombia—CARICOM
Venezuela—CARICOM

24 July 1994
13 October 1992

III. Unilateral preferential agreements

1 January 1995

US Domestic legislation

Caribbean Basin Initiative

CBTPA

H.R. 434 — Trade and Development Act of 2000.
Title IT — United States—Caribbean Basin Trade

Partnership Act
Trade Act of 2002

Division C — Andean Trade Preference Act (1991)




